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DETAILED ACTION 

Applicant's amendment and response filed August 22, 2005 has been received and 
entered into the case. Claims 4 5 6, 8 and 9 are canceled; claims 14 - 19 are added. Claims 1, 2, 
5, 7, 10 - 19 are pending; claims 11 — 13 are withdrawn ; claims 1, 2, 5, 7, 10 and 14-19 have 
been considered on the merits. All arguments have been folly considered. 

Claim Rejections - 35 USC § 112 

1 . The following is a quotation of the first paragraph of 35 U.S.C 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

2. Claims 1, 14 and 16 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the written description requirement. The claims contains subject matter which was 
not described in the specification in such a way as to reasonably convey to one skilled in the 
relevant art that the inventors, at the time the application was filed, had possession of the claimed 
invention. The claims recite "at least 8% by weight" of the alkaline electrolyte, which is not 
disclosed in the specification as originally filed. The specification contains specific amounts of 
the electrolytes, not ratios or percentages that could be reasonably extrapolated from the 
disclosure. Thus the phrase is considered new matter. 
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3. The following is a quotation of the second paragraph of 35 U.S. C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

4. Claims 1, 2, 5, 7, 10 and 14 - 17 are rejected under 35 U.S.C. 1 12, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claims 1, 14, 16 and their dependents are drawn to compositions however are rendered 
vague and indefinite because it is unclear if the cited hydroxide, chloride, di-phosphate, ect. are 
part of the calcium, or if they are meant to be independent of the calcium, magnesium and/or 
potassium. 

Claims 5, 7, 10, 15 and 17 are rendered vague and indefinite because the claims are 
broader than the claims from which they depend. The claims are rendered indefinite because it 
they do not clearly set forth the metes and bounds of the patent protection desired. Specifically, 
the independent claim requires a composition consisting essentially of glucosamine and an 
alkaline additive; MSM and an alkaline additive, respectively. The dependent claims require 
adding more to the compositions that would materially affect the resulting composition. 
Specifically, MSM, ascorbic acid, and/or bioflavonoids. Thus theses claims are considered to be 
more broad than the claim from which they depend. 

Claim Rejections - 35 USC § 102/103 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
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A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1, 2, 7, 10, 14 and 15 are rejected under 35 U.S.C. 102(b)/103(a) as being 
anticipated by or obvious over Herschler (US 4568547). 

Applicant claims a composition consisting essentially of a supplemental agent selected 
from a water soluble vitamin, bioflavonoids, mineral, trace mineral whole plant food products 
containing phytotnutrients, herbs and mixtures thereof; and an electrolyte selected from calcium, 
magnesium and potassium; wherein the agent is pH 6 or less and wherein the electrolyte raises 
the pH to about 8 - 12.5, or about 8-10.5 such that the effectiveness of the agent is increased in 
the stomach; and wherein the electrolyte is present at least at about 8%. The electrolyte is 
selected from hydroxides, chlorides, chelates, di-phosphates, stearates, carbonates, gluconates, 
bicarbonates, phosphates, and sulfates. The therapeutic agent is MSM; MSM and ascorbic acid;, 
or a bioflavonoid and MSM. 

Herschler teaches compositions comprising MSM in combination with calcium carbonate 
(col.4 line 55-68). The compositions may also further comprise MSM with ascorbic acid; and 
bioflavonoids with MSM (examples). 
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Although the reference does not teach that the therapeutic agents (MSM, ascorbic acid, 
bioflavonoids) have a pH of 6 or less and has limited availability, or that wherein the calcium 
carbonate raises the stomach pH for improved effectiveness in the manner claimed, the 
compositions of Herschler clearly contain the same components of the claimed invention. As 
such the claimed functional attributes would be inherent to the reference composition. Since the 
claims do not recite a particular "effective amount", and it is noted that the amounts in the 
reference composition overlap those disclosed by applicant's specification, it would appear that 
the reference composition must also function in the manner instantly claimed. However, even if 
the amounts are not exactly the same, it would have been obvious to one of ordinary skill in the 
art to adjust the amounts of each ingredient as a matter of routine experimentation, resulting in 
compositions that would also appear to exhibit the claimed functional characteristics. 

Please note that when applicant claims a composition in terms of function, and the 
composition of the prior art appears to be the same, the Examiner may make rejections under 
both 35 U.S.C 102 and 103 (MPEP 21 12). 

Thus, the reference anticipates or makes obvious the claimed subject matter 

Applicant argues that the references do not recognize the effectiveness of the acid 
supplement is enhanced by adding an alkaline electrolyte; that the is not a teaching of using the 
ph of the acid to determine how much of the electrolyte to add; that the claims require more than 
5% electrolytes which is more than the reference. 

However, these arguments fail to persuade because the inherent actions of ingredients do 
not have to be recognized by one in the art to anticipate the claims. Since the reference teaches 
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the same combination of ingredients, the argued activity would have inherently occurred in the 
reference composition. Furthermore, it is noted that the claims are not drawn to a method of use, 
or a method of determining how much of each ingredient is added, but to a composition itself, 
thus these arguments are not commensurate in scope. Regarding the amount of electrolytes, it is 
noted that the reference teaches 10% (see examples IX, XI), which is "at least 8%" as claimed. 

Claims 1 and 2 are rejected under 35 U.S. C. 102(b)/ 103 (a) as being anticipated by or 
obvious over Stroppolo et al. (US 5693312). 

Applicant claims a composition consisting essentially of a supplemental agent selected 
from a water soluble vitamin, bioflavonoids, mineral, trace mineral whole plant food products 
containing phytotnutrients, herbs and mixtures thereof; and an electrolyte selected from calcium, 
magnesium and potassium; wherein the agent is pH 6 or less and wherein the electrolyte raises 
the pH to about 8 - 12.5, or about 8-10.5 such that the effectiveness of the agent is increased in 
the stomach; wherein the electrolytes are present at least 8%. The electrolyte is selected from 
hydroxides, chlorides, chelates, di-phosphates, stearates, carbonates, gluconates, bicarbonates, 
phosphates, and sulfates. The therapeutic agent is glucosamine. 

Stroppolo teaches compositions comprising glucosamine and one or more of potassium 
bicarbonate, carbonate or phosphate (claim 5,14). 

Although the reference does not teach that the therapeutic agents (MSM, ascorbic acid, 
bioflavonoids) have a pH of 6 or less and has limited availability, or that wherein the calcium 
carbonate raises the stomach pH for improved effectiveness in the manner claimed, the 
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compositions of Herschler clearly contain the same components of the claimed invention. As 
such the claimed functional attributes would be inherent to the reference composition. Since the 
claims do not recite a particular "effective amount", and it is noted that the amounts in the 
reference composition overlap those disclosed by applicant's specification, it would appear that 
the reference composition must also function in the manner instantly claimed. However, even if 
the amounts are not exactly the same, it would have been obvious to one of ordinary skill in the 
art to adjust the amounts of each ingredient as a matter of routine experimentation, resulting in 
compositions that would also appear to exhibit the claimed functional characteristics. 

Please note that when applicant claims a composition in terms of function, and the 
composition of the prior art appears to be the same, the Examiner may make rejections under 
both 35 U.S.C 102 and 103 (MPEP 2112). 

Thus, the reference anticipates or makes obvious the claimed subject matter. 

Applicant argues that the reference composition does not have an acidic therapeutic with 
an electrolyte. 

However, this argument fails to persuade because the reference teaches examples wherein 
glucosamine is present with potassium electrolytes, as claimed. Thus the reference composition 
must also have an acidic component with the electrolyte. 
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Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

Claims 1,2 and 8 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Herschler (US 4568547). 

Applicant claims a composition consisting essentially of a supplemental agent selected 
from a water soluble vitamin, bioflavonoids, mineral, trace mineral whole plant food products 
containing phytotnutrients, herbs and mixtures thereof; and an electrolyte selected from calcium, 
magnesium and potassium; wherein the agent is pH 6 or less and wherein the electrolyte raises 
the pH to about 8 - 12.5, or about 8-10.5 such that the effectiveness of the agent is increased in 
the stomach. The electrolyte is selected from hydroxides, chlorides, chelates, di-phosphates, 
stearates, carbonates, gluconates, bicarbonates, phosphates, and sulfates. Specifically, the 
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composition consists essentially of lOOOmg MSM, 780mg ascorbic acid, 20mg bioflavonoids, 
lOOmg calcium carbonate, 50mg potassium gluconate, 50mg magnesium oxide. 

Herschler teaches compositions comprising MSM, ascorbic acid, bioflavonoids, 
magnesium, calcium, magnesium oxide, potassium bicarbonate, vitamin B6 (pyridoxine 
hydrochloride) (examples). 

Herschler does not teach the compositions comprising the claimed amounts of each 
ingredient, or wherein each type of electrolytes are used. However, at the time of the claimed 
invention, it would have been well within the purview of one of ordinary skill in the art to 
optimize the amounts of effective ingredients as a matter of routine experimentation. In addition, 
it would have been obvious to one of ordinary skill in the art to use the claimed electrolytes of 
calcium, potassium and/or magnesium since they were well known in the art for the same 
purpose, and because they were routinely interchanged in the art. Moreover, at the time of the 
claimed invention, one of ordinary skill in the art would have been motivated by routine 
experimentation to optimize the amounts of ingredients and substitute any of the claimed 
electrolytes in the reference compositions, with a reasonable expectation for successfully 
obtaining the compositions of Herschler. 

Although the reference does not teach that the agents have a pH of 6 or less with limited 
availability, or that wherein the electrolytes raise the stomach pH for improved effectiveness in 
the manner claimed, the compositions of Herschler clearly contains the same components of the 
claimed invention. As such the claimed functional attributes would be inherent to the reference 
composition. Since the claims do not recite a particular "effective amount", and it is noted that 
the amounts in the reference composition overlap those disclosed by applicant, it would appear 
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that the reference composition must also function in the manner instantly claimed. However, 
even if the amounts are not exactly the same, it would have been obvious to one of ordinary skill 
in the art to adjust the amounts of each ingredient as a matter of routine experimentation, 
resulting in compositions that would also appear to exhibit the claimed functional characteristics. 

Applicant does not provide arguments to this rejection, thus the rejection is maintained. 

Claims 5, 16 and 17 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Herschler (US 4616069), Lysaght (US 4387093) and Schinitsky (US 4473551). 

Applicant claims a composition consisting essentially of a supplemental agent selected 
from a water soluble vitamin, bioflavonoids, mineral, trace mineral whole plant food products 
containing phytotnutrients, herbs and mixtures thereof; and an electrolyte selected from calcium, 
magnesium and potassium; wherein the agent is pH 6 or less and wherein the electrolyte raises 
the pH to about 8 - 12.5, or about 8 - 10.5 such that the effectiveness of the agent is increased in 
the stomach. The electrolyte is selected from hydroxides, chlorides, chelates, di-phosphates, 
stearates, carbonates, gluconates, bicarbonates, phosphates, and sulfates. The therapeutic agent 
is glucosamine and MSM. 

Herschler teaches compositions for treating arthritis comprising MSM (col. 14 line 1-35, 
example 15, 31, 32). 

Lysaght teaches compositions for treating arthritis (abstract) comprising calcium 
carbonate and magnesium sulphate (col.2 line 35-28). 
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Schinitsky teaches compositions for treating arthritis comprising glucosamine (abstract, 
col.3 line 12-17). 

The above references do not teach the compositions comprising each of the claimed 
ingredients together in a single composition at the claimed amounts. However, at the time of the 
claimed invention, it would have been obvious to one of ordinary skill in the art at the time the 
claimed invention was made to combine the instant ingredients for their known benefit, as 
disclosed by the cited references above, since each is well known in the art for the same purpose 
of treating arthritis. Moreover, at the time of the claimed invention, one of ordinary skill in the 
art would have been motivated by the cited references to combine the instant components 
together with a reasonable expectation for successfully obtaining a composition for treating joint 
pain. This rejection is based on the well established proposition of patent law that no invention 
resides in combining old ingredients of known properties where the results obtained thereby are 
no more than the additive effect of the ingredients, In re Sussman, 1943 CD. 518. 

Although the references do not teach that the agents have a pH of 6 or less with limited 
availability, or that wherein the electrolytes raise the stomach pH for improved effectiveness in 
the manner claimed, the compositions of the cited references clearly contains the same 
components of the claimed invention. As such the claimed functional attributes would be 
inherent to the composition obtained by the combine teachings. It is noted that the amounts in 
the reference composition overlap those disclosed by applicant, thus it would appear that the 
reference composition must also function in the manner instantly claimed. However, even if the 
amounts are not exactly the same, it would have been obvious to one of ordinary skill in the art 
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to adjust the amounts of each ingredient as a matter of routine experimentation, resulting in 
compositions that would also appear to exhibit the claimed functional characteristics. 

Applicant argues the references individually, in that they do not each teach the claimed 
composition. 

However, in response to applicant's arguments against the references individually, one 
cannot show nonobviousness by attacking references individually where the rejections are based 
on combinations of references. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981); In 
re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 1986). 



Allowable Subject Matter 

Claim 19 is allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ruth A. Davis whose telephone number is 571-272-0915. The 
examiner can normally be reached on M-H (7:00-4:30); altn. F (7:00-3:30). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Wityshyn can be reached on 571-272-0926. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



Ruth A. Davis 
November 10, 2005 
AU 1651 



